I. INTRODUCTION Vaccinations were developed in the late eighteenth century to prevent smallpox. 1 Since then, vaccinations have become an important component of public health efforts and the most cost-effective and widely-used public health measure to control the spread of epidemic diseases such as smallpox, measles, mumps, rubella, diphtheria, and polio. noticed that dairymaids who had come down with cowpox from cows appeared to be immune from catching smallpox . . . . On May 19, 1796, Jenner scratched the arm of a local boy and dropped in rivulets of cowpox pus he had taken from a blister on the hand of a dairy worker. Several months later, Jenner scratched the boy's arm with deadly pus he had taken from a smallpox victim. The boy didn't get sick and Jenner published the results of the [first] successful vaccination. /d. Interestingly, the word vaccination is rooted in the Latin word vacca which means cow.).
2. Hodge, Jr. & Gostin, supra note 1, at 833. The extensive use of vaccines has eradicated smallpox worldwide and has eliminated wild-type polio from the Western Hemisphere. As a result, smallpox vaccination has been discontinued. According to the World Health Organization, the eradication of polio could occur in 2007 Vaccination programs are supported by state legal requirements as well as federal funding and oversight. 4 Every state has mandatory vaccination laws that require children attending schools to be vaccinated prior to enrollment, unless they are eligible for various medical, religious, or philosophical exemptions. 5 Children that have not been vaccinated may not be permitted to attend school, and the parents or guardians who failed to vaccinate them may be subject to civil fines, and criminal penalties, though rarely applied, may be imposed against them. 6 Although incidents of communicable disease among children have significantly decreased since the implementation of mandatory vaccination laws, strong opposition from parents and "antivaccinationists" still exists. 7 Mandatory vaccination programs have been challenged as: "(1) inconsistent with the federal constitutional principles of individual liberty and due process, (2) an unwarranted governmental interference with individual autonomy, and (3) an infringement of personal religious beliefs under the First Amendment. " 8 Moreover, some opponents of mass vaccinations also fear harmful effects arising from the introduction of foreign particles into the body, while others believe that vaccinations actually spread disease. 9 The debate grew more intense in June of2006 when the Food and Drug Administration ("FDA") approved the use of Gardasil. 10 Gardasil is the first vaccine for females that prevents against four strains of the human papillomavirus ("HPV"), which can cause genital warts and lead to cervical cancer. 11 HPV is the most common sexually transmitted disease ("STD") in the United States with approximately 6.2 million people acquiring HPV annually. 12 Moreover, cervical cancer is the second leading cause of cancer deaths in women, claiming 270,000 lives annually worldwide, including 3700 deaths in the United States. 13 In order for Gardasil to be one hundred percent effective in preventing the genital warts and cervical cancer caused by certain types ofHPV, a woman must not have been exposed to the virus previously. 14 Accordingly, the FDA "has 14. Killackey, supra note 11, at A10.
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INDIANA HEALTH LAW REVIEW [Vol. 5:403 approved Gardasil's use for females age 9 to 26," 15 and the CDC has recommended that the Gardasil vaccination be made available to women ages eleven to twenty-six years. 16 These facts and their social implications have startled many parents. The Family Research Council and Focus on the Family, both conservative Christian organizations with strong evangelical Christian affiliations, oppose "anything they believe promotes premarital sex." 17 Additionally, many "[p]ro-family groups are united in believing that parents should decide what is best for their children." 18 These groups believe that the government should not be permitted to force an individual to do something simply because it is potentially beneficial. 19 In support of this statement, Linda Klepacki, a sexual health analyst at Focus on the Family, commented: "We support widespread distribution of the vaccine, but we oppose mandatory vaccination." 20 Similarly, Moira Gaul, a policy analyst for the Family Research Council, stated: "Instead of requiring mass vaccination, the government should allow parents to be the primary decision maker for their children's health, and parents should receive all of the information on the vaccine's risks and benefits to be able to make an educated decision .... " 21 Since several groups feel that mandating Gardasil is an infringement on children's and parents' freedoms, it is important to examine the public health benefits derived from the vaccine before making a decision as to whether HPV vaccinations should be mandatory. 22 This Note will first detail the startling statistics on HPV and describe what the Gardasil vaccine entails. Next, this Note will examine cases that have upheld a state's power to mandate vaccination, as well as cases that have warranted exemptions to vaccination. This Note will then conclude with an argument that it is constitutional for states to mandate that girls receive the Gardasil vaccination prior to entering school due to the overwhelming public health benefits the vaccine provides. The argument will also explain that it is not constitutionally required for states to provide non-medical exemptions to the Gardasil vaccination. 
A. Human Papillomavirus
A common misconception of HPV is that it can only be spread through sexual intercourse. Indeed, HPV can be spread by contact with the scrotum, vagina, penis, or anus.Z 3 HPV can, however, also be transmitted through skinto-skin contact. 24 Recently, a scientist even discovered HPV under the fingernails of young men. 25 Dr. Laura Koutsky, an epidemiologist at the University of Washington, stated, "The presence ofHPV under fingernails at the very least suggests another possible route of transmission .... It's an additional route of infection. " 26 In 2000, the Henry J. Kaiser Family Foundation conducted a survey in which seventy percent of American adults said that they had never heard of HPV, 27 even though HPV is the most common sexually transmitted disease in the United States. 28 At least one-half of all sexually active people will get HPV at some time in their lives. 29 Each year, approximately 6.2 million new HPV infections occur in the United States alone. 30 HPV is most common in young women and men who are in their late teens and early twenties. 31 Of the approximately six million new cases ofHPV in the United States every year, it is estimated that seventy-four percent ofthem occur in fifteen to twenty-four year olds. 32 However, eighty percent of women will contract HPV by the age of fifty. 33 There are more than a hundred types of HPV, most of which are harmless. 34 Of the many types ofHPV, nearly forty types ofHPV can infect the genital areas of men and women. 35 Cervical cancer claims 270,000 lives annually worldwide, making it the second leading cause of cancer deaths in women. 42 Papanicolaou ("Pap") tests have helped cut cervical cancer rates in the United States, but the American Cancer Society reported that in 2006, over 9700 American women were diagnosed with cervical cancer and 3700 American women died from this cancer. 43 It is projected that cervical cancer will kill more than 4600 women in the United States in 2007. 44 HPV cannot be cured; however, there are treatments for the health related issues that occur as a result ofHPV infection. 45 "Regular Pap tests and followup treatment can prevent most, but not all, cases of cervical cancer;" however, no HPV tests are currently available for men, and diagnosis is therefore problematic if no warts are present. 46 "Pap tests can detect cell changes in the cervix before they turn into cancer," but the tests cannot detect all types of cervical cancers while they are still in curable phase. 47 Abstinence is the only sure way to prevent HPV. 49 Those individuals who are sexually active can reduce their risk by being in a monogamous relationship with someone who has had no other sex partners or by limiting their number of sex partners. 50 Even someone with only one lifetime sex partner can still contract HPV if his or her partner has had previous partners? In 2002, the CDC conducted a study on sexual activity and contraceptive use among teenagers, which revealed that forty-six percent of never-married males and females between the ages of fifteen and nineteen have had sexual intercourse at least once. 5 2 Moreover, a quarter of the teenagers who engaged in sexual intercourse did not use any method of contraception. 53 Based on these statistics, it is evident that parents and the government cannot rely on children remaining abstinent until marriage. The Gardasil vaccine, administered at an early enough age, can at least dramatically reduce the possibility of females contracting HPV and cervical cancer.
B. Gardasil
On June 8, 2006, the FDA approved the nation's first HPV vaccine, GardasH. "Gardasil protects against HPV types 16 and 18, which cause approximately 70 percent of cervical cancers and types 6 and 11, which cause approximately 90 percent of genital warts. " 54 This vaccine, which is produced by Merck & Co., Inc. could dramatically reduce the incidence of cervical cancer and genital warts in vaccinated women; however, women should still have regular Pap tests to detect the types ofHPV that Gardasil does not prevent. 5 5 Gardasil will only work for women who have not yet been exposed to certain types ofHPV. 56 Currently, there is no test available to tell if a woman has been exposed to the four HPV types against which Gardasil protects. 5 7 Since the vaccine is only effective for women who have not been previously exposed to HPV, the FDA has licensed the vaccine's use for girls and women ages nine to twenty-six. 5 Advisory Committee on Immunization Practices voted unanimously to recommend that girls and women 11 to 26 years old be vaccinated with Gardasil and that 9-year-old and 1 0-year-old girls can be vaccinated with Gardasil at the discretion of their physicians. " 59 Moreover, some doctors have expressed the opinion that some older women should also be vaccinated. 60 The Gardasil vaccine does not provide protection against all types ofHPV and will not, therefore, impede the development of all types of cervical cancer and genital warts. 61 "About 30% of cervical cancers will not be prevented by the vaccine, so it will be important for women to continue getting screened for cervical cancer [through] (regular Pap tests)." 62 Furthermore, Gardasil does not inhibit HPV types responsible for about ten percent of genital warts and will not prevent other sexually transmitted infections. 63 The HPV vaccine is administered in a series of three shots, over a sixmonth period, and costs around $360 exclusive of the doctor's fee for administering the inoculation. 64 Most insurance companies cover the vaccine for females under the age oftwenty-seven. 65 In November of2006, the CDC added Gardasil to its list of vaccines provided by the federal Vaccines for Children Program. 66 When a new vaccine becomes available, there is no sure way to estimate the likely duration of its effectiveness. 69 With regard to the Gardasil vaccine, however, research indicates that women are still protected five years after innoculation. 70 However, it may be necessary for vaccinated women to receive a booster shot of the vaccine at a later date. 71 It has still not been determined if Gardasil is effective in males. 72 It is possible that the vaccination of males would be beneficial in that it might prevent or reduce the incidence of both genital warts and rare types of cancer. 73 Moreover, vaccinating males might indirectly improve the health of the female population by reducing HPV transmission rates. 74 Accordingly, studies are now being conducted to determine whether the Gardasil vaccine will "prevent HPV infection and diseases in males." 75 If positive information results from the studies now underway, Gardasil could be "licensed and recommended" for males as well as females. 76 Merck's Gardasil was the first HPV vaccine approved for use by the FDA in the United States, but other companies are currently working on similar vaccines. 77 GlaxoSmithKline and Medimmune, Inc. are currently developing Cervarix, an alternative to Gardasil, which could be approved in the United States this year. 78 Cervarix may offer broader cervical cancer protection than GardasH; however, it will not prevent genital warts. 79 In an effort to find a cheaper alternative to Gardasil and Cervarix, two researchers in Kentucky are cultivating proteins from tobacco plants that could be used to prevent cervical cancer as well. 80 Although the tobacco-based vaccine is still in the early stages of development, the researchers estimate that the vaccine would only cost three dollars for three doses. 81 Thus far, the tobacco-based vaccine has been effective when administered to dogs, and researchers believe the first phase of human clinical trials could start as early as next year. 82 Clearly, HPV vaccines can save lives and reduce the spread of at least some HPV types. Indeed, given the health benefits and life saving potential of HPV vaccines, like Gardasil, Cerarix, and the tobacco-based version currently in development, states should follow the precedent set in their previous vacci- [Vol. 5:403 nation campaigns against diseases such as polio, measles, mumps, rubella, and hepatitis Band make HPV vaccination mandatory.
Ill. IT IS CONSTITUTIONAL FOR STATES TO MANDATE THE GARDASIL VACCINE

A. Cases Establishing States' Authority to Mandate Vaccination
Federal law does not require the vaccination of children or adolescents. 83 Under the Public Health Service Act, however, the Secretary of Health and Human Services has the authority to make and enforce regulations necessary "to prevent the introduction, transmission, or spread of communicable diseases from foreign countries into the States or possessions, or from one State or possession into any other State orpossession." 84 Although the Act's language appears to grant broad authority to "prevent the spread of diseases," it neither authorizes the promulgation of federal regulations related to mandatory vaccination programs generally, nor suggests the implementation of mandatory vaccination programs, necessary to prevent or eliminate public health emergencies. 85 Indeed, the preservation of public health has historically been the responsibility of state and local governments, and the authority to enact laws relevant to the protection of public health is therefore derived from the states' general police powers. 86 The following cases uphold that tradition.
In Gibbons v. Ogden, Chief Justice John Marshall held that the state's police powers "form a portion of that immense mass oflegislation, which embraces every thing within the territory of a state, not surrendered from the general government .... terplay between police power and state sanctioned vaccination until the court in Hazen v. Strong considered citizens' objections to vaccination. In Hazen, the court upheld the power of a local town council to pay for the vaccination of persons exposed to smallpox even though there were no actual cases of smallpox in the community. 91 Laws mandating immunization first appeared in the early nineteenth century, and the first was promulgated in the Commonwealth ofMassachusetts. 92 In 1827, Boston was the first city to require the vaccination of public school students. 93 The policy was later enacted throughout all ofMassachusetts. 94 In an effort to maximize vaccination rates, other states also began implementing mandatory vaccination policies for children attending public school. 95 During this time period, "[flew Fourteenth Amendment cases decided by the Supreme Court actually dealt with state actions designed to protect the public against traditional epidemic diseases." 96 Two cases that addressed the issue of state mandated vaccination policies during that time period were Campagnie Fracaise de Navigation a Vapeur v. Louisiana State Board of Health, which upheld a Louisiana Board of Health ban against immigrants at the time in which infectious diseases were prevalent, 97 and Jacobson v. Massachusetts, which upheld a Massachusetts ordinance requiring a mandatory smallpox regulation. 98 Jacobson v. Massachusetts is the seminal United States Supreme Court decision affirming the power of the state to compel vaccination. 99 In Jacobson, a Massachusetts statute gave local boards of public health the power to require vaccination for the residents of their respective towns. 100 On February 27, 1902, the Board ofHealth of Cambridge required all residents of the city to be vaccinated for smallpox. 101 Jacobson refused to be vaccinated, claiming that the statute abridged his privileges as a citizen, deprived him ofliberty without due process oflaw, and was thereby a violation of his Fourteenth Amendment rights. 102 The Supreme Court ruled that it is within the police power of a state [Vol. 5:403
to enact a compulsory vaccination law, and it is for the legislature, not the courts, to determine whether vaccination is, or is not, the best mode for the prevention of smallpox and the protection of the public health.' 03 The Court found that when the Board of Health adopted the regulation, smallpox was prevalent and the disease was spreading. 104 Because state police powers include regulations created to protect the public health, and the public health was threatened by smallpox, both the Massachusetts statute and the regulation governing the Boards of Health were deemed valid by the Court. 105 The Court acknowledged the possibility that vaccines might not be an effective means to prevent and control the spread of smallpox; however, it determined that the legislature has the right to pass laws that, according to the common belief of the people, are adapted to prevent the spread of contagious diseases. 106 In a free country, where the government is by the people, through their chosen representatives, practical legislation admits of no other standard of action, for what the people believe is for the common welfare must be accepted as tending to promote the common welfare, whether it does in fact or not. 107 The Court could not and did not decide that vaccination would prevent smallpox; however, it took judicial notice ofthe fact that it was the common belief of the people of the state that it would. 108 Based on this rationale, the Court held that the statute in question was a public health law enacted through a reasonable and proper exercise of the state's police power. 109 Furthermore, the Court concluded that a minority of citizens could not defy the decisions of their legislature, when the legislature acted "in good faith for all" if the minority's actions would endanger the welfare of the entire community. 110 Although the Court ruled that the mandatory vaccination statute fell within the state police powers of Massachusetts, the Court did prescribe limits to such power. Specifically, the Court set forth a reasonableness test for mandatory vaccination statutes that examined the reasonableness of the relationship between the state's vaccination policy and its obligation to protect the public health.'" In Jacobson, the vaccination program was deemed reasonable because smallpox was prevalent in Cambridge, and motivation in enacting the mandatory policy was to protect the public from that threat. 112 The Supreme Court also held that courts may strike down legislation designed to protect the public welfare only when it "has no real or substantial relation to [public health, morals, or safety] or is, beyond all question, a plain, palpable invasion of rights secured by the fundamental law .... " 113 Ironically, the Court found that state police powers have limits that can be encroached upon by the judiciary when the police powers are used in an "arbitrary and oppressive" manner. 114 However, this limitation notwithstanding, the Jacobson decision firmly established as a matter of constitutional law that states may utilize their police powers to compel reasonable vaccination in the interest of public health.
Subsequently, however, courts have concluded that state mandated vaccinations do not constitute a violation of either the right to constitutional due process or equal protection. 115 For example, Adams v. Milwaukee held that vaccination regulations treating cows held outside the city differently than those held inside the city did not violate the Fourteenth Amendment, because they had a "proper relation to the purpose to be accomplished." 116 Seubo/d v. Fort Smith Special School District held that school vaccination requirements did not deprive individuals ofliberty and property interests without due process of the law. 117 Brown v. Stone held that allowing religious exemption to vaccination violates the Equal Protection Clause because it discriminates against those children whose parents are not religiously motivated. 118 
B. Application of Jacobson Today
The significant medical, social, and economic benefits provided by vaccinations have led all fifty states to promulgate laws mandating that children be vaccinated before they enter school. Despite all of the positive benefits vaccinations confer, however, an anti-vaccination sentiment is spreading throughout the United States due to misinformation, philosophical and religious beliefs, and a general desire to be free from government coercion. As such, the law faces a difficult challenge in determining how to balance public health welfare against a parent's individual right and freedom to raise his or her child as he or she sees fit, especially now that Gardasil has been approved for use and has the potential to save thousands of American lives annually. The Supreme Court in Jacobson v. Massachusetts ruled that it is within the police power of a state to enact a compulsory vaccination law. 119 It went on to note that it is for the legislature and not for the courts to determine whether a vaccination is or is not in the best interest of the public health. 120 To aid the court in the interpretation of legislative intent, the court established a reasonableness test for mandatory vaccination statutes. 121 The vaccination statute must be reasonable in light of the prevalence of the disease, and the state must not have any motivation other than the protection of the public's health. 122 Jacobson was decided in 1905, when smallpox was still a global threat. "Smallpox killed an estimated 300 million people worldwide in the twentieth century .... " 123 At the time Jacobson was decided, smallpox was a prevalent and increasing threat in communities throughout the nation. Obviously, therefore, the statute to require smallpox vaccination had a substantial relation to the public's health, and thus, was not considered arbitrary or oppressive. The vaccination was to be administered to everyone and for free if an individual could not afford it. The state was looking out for the good of the people by mandating the vaccination. Moreover, because of the smallpox vaccine, "the World Health Organization embarked on a twelve year inoculation blitz," and by 1979, it declared smallpox eradicated. 124 The smallpox disease was the first disease to be eliminated from the face of the earth. 125 Now, states must decide whether or not to add Gardasil to the list of vaccinations that females must receive prior to school entry.
In determining the constitutionality of mandating the Gardasil vaccination, it is necessary to examine issues of substantive due process. Substantive due process guarantees that laws will be reasonable and not arbitrary. 126 will be upheld if it is rationally related to a legitimate interest. 129 Since it is difficult to fail this test, most governmental action examined under this standard is upheld unless it is arbitrary or irrational. 130 Moreover, under the rational basis analysis, laws are presumed valid, leaving the challenger with the burden of proof. 131 Given the amount of deference the Court gives to the legislature's decision, this is a difficult test to meet.
In using the Court's rational basis test to determine if it is constitutional to mandate Gardasil vaccination for females entering school, the law is presumed valid. The burden of proof is placed on the challenger (a parent or guardian opposed to the vaccination) to persuade the court that the law is arbitrary or irrational. Prior to the FDA's approval ofGardasil, challengers to the vaccination began citing several reasons why they would oppose it as a mandatory vaccination. Critics of the vaccination question its effectiveness, oppose the number of vaccines students currently receive, believe that a vaccine should not be mandatory for a disease that could be prevented by behavior modification, fear the vaccine will promote sexual activity, and inhibit a parent's right to make choices for his or her child. Despite these claims, Gardasil should be mandated for children entering school based on the following arguments.
An "All or Nothing" Approach is Not the Best Approach to Take When Thousands of Lives May be Saved by the Vaccine in the United States
Critics of the Gardasil vaccine question its effectiveness. Gardasil's biggest claim is that it has been found to be "1 00 percent effective. " 132 It is important to note that Gardasil is 100% effective against four of the many HPV strains. 133 Moreover, Gardasil protects against two strains (HPV types sixteen and eighteen) that lead to seventy percent of all cervical cancers, 134 "[b]ut 70 percent is not the same as eradication.'' 135 That still leaves thirty percent of cervical cancer cases untouched. As such, even if every woman in the nation were vaccinated, effective HPV treatment and prevention would still require annual Pap tests. 136 Barbara Loe Fisher, president and co-founder of the National Vaccine 141 Critics claim that Gardasil should not be mandated because it is not 100% effective against all strains that lead to cervical cancer; however, this Note contends that, even if 100% prevention is not possible, mandated vaccination is still the most reasonable approach to take. Using an all or nothing approach to decide whether or not to mandate the vaccine is illogical because such an approach fails to consider that Gardasil is 100% effective against two of the main stt:ains ofHPV that lead to cervical cancer (HPV types sixteen and eighteen). Although Gardasil does not have complete effectiveness against all types of HPV, it can still save thousands oflives each year. It seems logical to suggest however, that savings thousands oflives a year is far better than not saving any lives at all.
Since Safety Concerns and Myths Have Been Addressed, the Number of Vaccines Children Currently Receive Should Not Detract From the Fact That Gardasil Could Save Thousands of Lives
Another common complaint raised by those who oppose mandatory Gardasil vaccination is that children are already required by state laws to receive a large number of vaccinations. According to Fisher:
In the 1980s, U.S. children got 23 doses of seven vaccines by age six. Today, they get 48 doses for 14 vaccines in the same period. 'And during the time that vaccines doses have doubled,' she says, 'there's been an increase in the number of children with autism, attention deficit and hyperactive disorder, learning disabilities, asthma, and diabetes, in which vaccines could be a contributing factor. The increasing incidence of diabetes, autism, and other medical conditions for which no specific etiology has been identified parallels the increase in many other factors such as the use of wireless communications, computers, and fast food restaurants. One could easily hypothesize that these factors or many other changes in our lifestyles contributed to the increases in these diseases, but there is no scientific evidence to support these ideas. 144 
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Despite critics' concerns, Emory's Vaccine Center states that all recommended vaccines are extraordinarily safe. 145 Side effects are typically limited to a low grade fever or pain and tenderness in the area where the shot was given. 146 Gardasil's known side effects include pain, itching, fever, nausea, dizziness, and redness at the injection site. 147 Additionally, positive "post-licensure safety data" for the first eleven months of the United States' experience with Gardasil was recently released. 148 152 Moreover, the FDA is currently considering whether to approve Pentacel, "a five-in-one vaccine that could reduce the number of jabs children receive. " 153 Pentacel is designed to replace the shots for polio, diphtheria, tetanus, pertussis, and Hib. 154 Thus, the number of vaccinations that children are required to 144 receive will likely be reduced in the near future. Consequently, because vaccinations have been proven safe and Gardasil's side effects are mild, the Gardasil vaccine should be given to girls prior to entering school.
Regardless of the Fact That HPV Could be Reduced Through Behavior Modification, Gardasil Should be Viewed in the Same Light as the Vaccine for Hepatitis B
Other critics of Gardasil feel that a compulsory vaccination is not necessary for a disease such as HPV that is not transmitted through casual contact. 155 "Since the bringing together oflarge numbers of children clearly facilitated the spread of smallpox, and since vaccination provided a relatively safe preventive, it was natural that compulsory school attendance laws should lead to a movement for compulsory vaccination. " 156 However, that is not the case when dealing with the transmission of HPV. Cervical cancer and genital warts are not contagious diseases in the same manner as mumps, measles, and chicken pox, which can be spread in classrooms. 157 The strains ofHPV that cause cervical cancer and genital warts are transmitted "through sexual contact," which are activities children are not (or should not be) engaging in at school. 158 Although, with the recent discovery of HPV under young men's fingernails, scientists have admitted they have more to learn about how HPV is really transmitted.
The concern for how the disease is transmitted did not prevent states from including hepatitis B on the list of required immunizations for adolescents attending school. 159 Every state except Montana requires that children entering either day care or school be immunized against hepatitis B. 160 Moreover, the CDC recommends all infants receive the hepatitis B vaccine even though hepatitis B is an adult disease that is not highly contagious, deadly (for most that contract it), or present at epidemic levels in the United States (except among high-risk groups). 161 Although the virus for hepatitis B can be found in saliva, it is not commonly transmitted by casual contact. 162 Hepatitis B is primarily transmitted "through infected body fluids." 163 Since hepatitis B and HPV are both transmitted through non-casual contact, and cervical cancer results in more harm as it kills nearly 4000 American women annually, the Gardasil vaccine should be mandated throughout the country just like the hepatitis B vaccine.
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166. Aliprendi, supra note 159. Many question whether mandatory hepatitis B vaccinations are paving the way for forced vaccination with the Acquired Immune Deficiency Syndrome ("AIDS") vaccine. Hepatitis B is not transmitted by casual contact like smallpox or polio; rather, it is transmitted by high risk behavior such as intravenous drug use and sexual promiscuity. As such, it is the first high risk transmission disease for which mandatory vaccination has been required for all children. With identical transmission routes as HIV, there are strong indications that forced vaccination of infants and children with hepatitis B is just a trial run for forced vaccination with an AIDS vaccine when it eventually reaches the market. 
Mandating Gardasil Will Not Encourage Children to Engage in Sexual Activity
The hottest debate with regard to mandating Gardasil primarily centers on conservative organizations such as the Family Research Council and Focus on the Family, which oppose anything they believe promotes or condones premarital sex. 168 Micah Clark, director of the American Family Association oflndiana, believes that mandating Gardasil will say to girls: "Hey, you can engage in sexual activity and not be at risk for this disease .... " 169 However, no research exists that suggests giving a young girl a vaccine against an STD would encourage her to become sexually active. 170 "Seat belts do not cause reckless driving, tetanus shots do not cause children to seek out rusty nails ... support and approval ofHPV vaccination is not synonymous with support and approval of promiscuity. Rather, it is a cry to rally together to eradicate cervical cancer worldwide." 171 Moreover, the University of North Carolina at Chapel Hill School of Public Health conducted a study that effectively negates Micah Clark's belief that mandating Gardasil would give young women a false sense of security.
The study found that girls who were vaccinated with Gardasil were not likely to engage in sex more often than those who were not. 172 Noel T. Brewer, assistant professor ofhealth behavior and health education at the University of North Carolina at Chapel Hill and author of the study, said, "One of the main arguments against vaccinating young women for HPV is that they will somehow compensate for the vaccine's protective nature by having more sex .... Our findings say otherwise." 173 Additionally, the vaccine will not leave girls with a message that they are invincible against HPV or cervical cancer because most girls will not even know what vaccine they are receiving at the doctor's office. Indeed, the majority of girls receive multiple required shots for school and few ask questions. However, if a girl does inquire about what vaccination she is receiving, the doctor should inform the girl what the vaccine prevents and stress that it is not 100% effective in preventing the disease. Indiana Senator Connie Lawson said, "Parents and pediatricians need to explain that it's a vaccine against cancer . 
Mandating Gardasil is in the Child's Best Interest
Pro-family groups firmly believe that parents alone "should decide what is best for their children." 175 Those groups believe that "just because something is good for you the government should [not] force you to do it .... " 176 As such, an argument could be made that parents have a substantive due process right to privacy and family autonomy with regard to child rearing, which would require a strict scrutiny analysis when deciding whether to mandate Gardasil. However, most courts do not generally follow strict scrutiny review in such instances citing that a parent's right to make decisions and control his or her child is not without limitations, especially with regard to the education and the health of a child. 177 " [T] he Supreme Court has yet to decide whether the right to direct the upbringing and education of one's children is among those fundamental rights whose infringement merits heightened scrutiny." 178 Yet, the First and Tenth Circuit Courts of Appeal have held that "the parental right to direct the upbringing and education of children ... does not include a right to exempt one's child from public school requirements" such as mandatory immunizations. 179 Thus, the government should mandate Gardasil vaccinations to prevent many parents from opting out of the vaccine due to inaccurate information on the safety of vaccines, or due to fears that it will promote sexual activity, which studies disprove. Parents, in their efforts to protect their child from one of these harms, would actually hurt their child by denying her access to this life-saving 174 students brought an action against the school district when they learned that the school conducted surveys with their children about sexual topics, to better understand the psychological barriers to learning. The parents claimed a violation of their right to privacy and right to control the upbringing of their children. The U.S. Court of Appeals held that parents have no fundamental right to control the upbringing of their children by introducing them to matters of sex in accordance with their personal and religious beliefs. The 9th Circuit used a rational basis test claiming that the survey did not violate a fundamental right); Leebaert v. Harrington, 332 F.3d 134, 135-39 (2d Cir. 2003) (The parents of a student brought an action against the school board of education claiming it had violated their son's rights by refusing to excuse him from a mandatory health education course and subsequently tailing him. The Court of Appeals held the parents' claim was subject to a rational basis review, rather than strict scrutiny because there is no fundamental right that includes the right to tell public schools what to teach or not to teach.); Brown v. Hot, Sexy & Safer Productions, Inc., 68 F.3d 525, 533 (lst Cir. 1995)(holding that a parental challenge to a public school's AIDS awareness and sex education program was not rooted in a constitutionally protected right).
178. Brown, 68 F.3d at 533. 179. Leebaert, 332 F.3dat 140.
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vaccination. The state would be looking out for the children's health by mandating Gardasil, which meets the required rational basis review.
States Should Mandate Gardasil to Ensure that the Vaccine's Cost is Covered so that the Highest Number ofF emales Have Access to the Vaccine
Whether or not a state "recommends" or "requires" a vaccine is becoming an important distinction in some states when considering the cost of the vaccine. Recently, the State of Indiana announced a plan to charge many parents for vaccines that are recommended but not required. 180 In support of this contention, Indiana officials cite the fact that the availability of government funding for vaccines has not kept pace with the costs of vaccine administration. 181 Under Indiana's proposed plan, vaccines for diphtheria, tetanus, acellular pertussis, measles, mumps, rubella, polio, hepatitis B, and chicken pox will remain free; however, the vaccines for influenza, hepatitis A, meningitis, rotavirus, tetanus diphtheria, and tetanus diphtheria acellular petussis will be subject to fees. 182 Iflndiana merely recommends the Gardasil vaccine, fewer females will receive the vaccine because its costs will not be covered under the new plan unless they have insurance or can qualify for the vaccine under the Vaccines for Children Program. Therefore, in order to ensure that all females have access to Gardasil, states should mandate the vaccination.
Vaccination Programs Save Money in the Long-Run
Large scale vaccination programs have been proven to save money overall, and "mass vaccinations in America have yielded tremendous financial savings."183 Various methods such as benefit-risk, benefit-cost, and costeffectiveness analysis have been used to determine that vaccine-preventable diseases cost sixteen times more in medical-related costs than do the vaccines that prevent those diseases. 184 That statistic is staggering as "American adults contracting vaccine-preventable diseases still result in $10 billion worth of unnecessary health care costs and more than 30,000 otherwise avoidable U.S. deaths each year. " 185 Gardasil costs a total of$360 for the three necessary shots in addition to the doctor's administration fee, which many might consider very 
Mandatory Vaccination Programs Ensure Universal Coverage Thereby Creating the Most Effective Way to Prevent Diseases Such as HPV and Cervical Cancer
The courts have traditionally aligned themselves with the views of state legislators, school board officials, and public health experts who supported the need for vaccination to preserve communal well-being. "[M]andatory vaccination programs for public school students help to assure nearly universal coverage."191 Dr. Walter Orenstein, Director ofthe National Immunization Program, stated "school laws establish a system for immunization, a system that works year in and year out, regardless of political interest, media coverage, changing budget situations, and the absence of vaccine-preventable disease outbreaks to spur interest. " 192 In 1963, twenty states throughout the country required immunization against certain diseases for school entrance. 193 By 1970, the number of states requiring immunization increased to twenty-nine. 194 A study published in 1969 demonstrated that states with actively-enforced laws covering the total school population correlated with lower rates of measles. 195 Requirements that students receive a vaccine prior to enrollment in school "have proven effective in preventing infectious diseases and help to decrease racial and ethnic disparities in vaccine utilization." 197 Moreover,
Vaccines have dramatically reduced morbidity and mortality rates of some of the worst diseases in history by preventing them on the front end. The benefits have been remarkable: millions of deaths have been prevented, millions more lives markedly improved, and billions of dollars of societal resources have been saved for use in countless other valuable endeavors. 198 Today, vaccines protect against over twenty deadly diseases including smallpox, measles, mumps, rubella, diphtheria, tetanus, pertussis, polio, hepatitis A and B, some forms of influenza, pneumoccocal disease, Hib, and varicella. 199 
Many States Have Begun Measures to Mandate Gardasil
Over forty states and the District of Columbia have introduced legislation that would allocate funding to educate the public about Gardasil, with at least twenty states specifically seeking to mandate the vaccine for female students. 200 Since January of2007, at least twenty-four states, as well as the District of Columbia, have introduced legislation that would specifically mandate the Gardasil vaccination for girls entering public school. 201 States have, however, faced challenges to the passage of statutes intended to make Gardasil vaccination mandatory. For example, in Michigan and Ohio, legislators attempted to pass legislation mandating use of the vaccine, but failed. 202 In February of 2007, Texas almost became the first state to mandate Gardasil for girls attending public school. 203 Texas Governor, Rick Perry, issued an executive order to bypass the Legislature to ensure the mandate would be in effect by the fall of 2008? 04 Governor Perry's executive order would have allowed parents to opt out of the vaccination due to either religious or philosophical reasons; however, state legislators passed a bill in April of2007 blocking Governor Perry's executive order?05 Because Governor Perry said that he would not veto the bill, Virginia has now officially become the first state to mandate the Gardasil vaccine. 206
Under the Virgina Statute, sixth-grade girls must be vaccinated with Gardasil beginning in 2009 unless parents choose to opt their daughters out ofthe program? 07 Moreover, as a result of the Virginia mandate, Planned Parenthood of Southeastern Virginia has added Gardasil to the services available at its clinics. 208 The City Council of the District of Columbia has also passed a bill mandating Gardasil for females before the age of thirteen; however, it is awaiting Congressional approval. 209 Many states have also enacted legislation that will provide the vaccine to females at little or no cost. TheN ew Hampshire Health Department has agreed to provide Gardasil at no cost to females under the age of eighteen. 210 In less than one year, the New Hampshire Health Department has distributed over 14,000 doses. 211 South Dakota has announced a plan similar to New Hampshire's. The South Dakota Department of Health now offers Gardasil to young women between the ages of eleven and eighteen, free of charge. 212 In less than one year, the South Dakota Department of Health has dispensed over 20,000 doses of the vaccine. 213 When claims are reviewed under the rational basis analysis, it would be constitutional for states to mandate the Gardasil vaccination for girls entering the sixth grade. Although the vaccine will not completely prevent all cases of cervical cancer and genital warts, it will drastically reduce the 3 700 deaths that result in the United States annually from cervical cancer. 214 The fact that HPV is not transmitted through casual contact like many of the diseases that have warranted mandatory vaccination is not reason enough to continue allowing thousands of women to die when there is a vaccine that could substantially reduce the mortality rate. By requiring the vaccine for HPV, the government is not condoning or encouraging females to engage in sexually promiscuous activity. In actuality, the government is merely recommending that the vaccine be administered to females at an age when they are impressionable and will discuss the vaccine with their doctor and parents. Females will hopefully realize the dangers that can result from sexual promiscuity and be more cautious if they eventually decide to engage in sexual behavior. Moreover, if states require every eleven year-old girl to receive the Gardasil vaccine prior to entering school, the mandate can not be considered arbitrary. The states are taking steps for the greater good of the community: to protect the health of every female against cervical cancer, a life-threatening illness that thousands of Americans lose their lives to each year.
IV. IT IS CONSTITUTIONAL FOR THE STATE TO DENY PARENTS' RELIGIOUS AND PHILOSOPHICAL EXEMPTIONS TO THE GARDASIL VACCINE
A. Cases Discussing Exemptions to Vaccinations
Rather than having each state's health department require immunization during an emergency, state legislatures have adopted mandatory immunization requirements for children entering school or day care facilities to prevent the spread of diseases. 215 All fifty states, the District of Columbia, and Puerto Rico have implemented mandatory vaccination laws that cover children "from kindergarten through 12th grade" in public and private schools, as well as children enrolling in day care. 216 Although "the CDC publishes a schedule of immunizations based on the recommendations of the Advisory Committee on Immunization Practices, the American Academy ofPediatrics' Committee on Infectious Diseases, and the American Academy of Family Physicians," each state independently determines the vaccinations required for school entry in that state, as well as if it will permit medical, philosophical, or religious exemptions for the vaccinations? 17
Medical Exemptions
All fifty states allow medical exemptions to vaccinations. 218 Children who are immuno-comprornised, suffer from cancer, or who are allergic to the vaccines typically qualifY for a medical exemption. 219 Proof of medical exemption must take the form of a signed statement by a medical doctor stating that the administration of one or more vaccines would be detrimental to the health of the child. 220 The power of clinicians to circumvent mandatory vaccination 215 
Philosophical Exemptions
Philosophical exemptions refer to other non-religious beliefs held by the parents who do not believe that their child should be immunized. Twenty states allow exemptions to vaccination based on philosophical, personal, or conscientiously-held beliefs. 222 In order to employ the philosophical or personal belief exemption in many of these states, "individuals must object to all vaccinations, not just one particular vaccine." 223 However, federal health officials and medical organizations are urging state legislators to revoke this type of exemption to vaccinations because many parents are merely using it as a convenient way to avoid the necessity of conforming to the state's vaccination mandates and recommended immunization schedule. 224 
Religious Exemptions
The religious exemption is granted based on the First Amendment to the Constitution, which grants the right to freely exercise one's religion. Because citizens are protected under the First Amendment, it has been said that a state must have a "compelling state interest" before this right can be taken away. 225 In Jacobson v. Massachusetts, discouraging the spread of communicable diseases was proven to be a compelling state interest. 226 However, the court in Prince v. Massachusetts held that the freedom to act according to one's own religious beliefs is subject to reasonable regulation when society's welfare is threatened. 227 Today, forty-eight states provide for religious exemptions to vaccination requirements, with Mississippi and West Virginia as the only states that do not. 228 The National vaccine Information Center states that:
The religious exemption is intended for people who hold a sincere religious belief opposing vaccination to the ex-tent that if the state forced vaccination, it would be an infringement on their right to exercise their religious beliefs. Some state laws define religious exemptions broadly to include personal religious beliefs, similar to personal philosophical beliefs. Other states require an individual who claims a religious exemption to be a member ofThe First Church of Christ, Scientist (Christian Science) or another bonafide religion whose written tenets include prohibition of invasive medical procedures such as vaccination. (This kind of language has been ruled unconstitutional when it has been challenged in state Supreme Courts.) Some laws require a signed affidavit from the pastor or spiritual advisor of the parent exercising religious exemption that affirms the parents' sincere religious belief about vaccination, while others 11 h . " d .
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a ow t e parent to sign a notanze waiver.
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Although forty-eight states currently permit a religious exemption to vaccination based on the First Amendment, states may prohibit or regulate conduct in general. 230 This is true even if the prohibition or regulation happens to interfere with a person's religious practices. 231 The Free Exercise Clause cannot be used to challenge a law of general applicability unless it can be shown that the law was motivated by a desire to interfere with religion? 32 Despite the fact that many states offer the religious exemption, "the U.S. Supreme Court has never ruled on the constitutionality of religious exemptions from vaccination requirements." 233 Pertinent case law suggests that "mandatory immunization against dangerous diseases does not violate the First Amendment right to free exercise of religion," as long as there is no conflict between the two. 234 In Employment Division v. Smith, the Court stated, "[ w ]e have never held that an individual's religious beliefs excuse him from compliance with an otherwise valid law prohibiting conduct that the state is free to regulate. " 235 In the 1990s, the Court retreated from its strict scrutiny standard and held that, as long 229 The right to practice religion freely does not include liberty to expose the community or the child to communicable disease or the latter to ill health or death .
. . . Parents may be free to become martyrs themselves. But it does not follow they are free, in identical circumstances, to make martyrs of their children before they have reached the age of full and legal discretion when they can make that choice for themselves. 239 The court in Wright v. DeWitt School District followed that rationale when it ruled that a compulsory vaccination law with no religious exemption is constitutional because the right to free exercise of religion is subject to reasonable regulation for the good of the community. 240 Several state courts have applied this reasoning in ruling that mandatory vaccination of school children does not interfere with the right to religious freedom. In Cude v. Arkansas, the Arkansas Supreme Court noted, "In cases too numerous to mention, it has been held, in effect, that a person's right to exhibit religious freedom ceases where it overlaps and transgresses the rights of others." 241
B. It is Constitutional for the State to Deny Parents Non-Medical Exemptions to the Gardasil Vaccine
The late Nineteenth Century was the last period in American history when societal integrity was routinely threatened by "ravaging epidemics of infectious disease. " 242 As such, many individuals today have never witnessed the debili- tating diseases that vaccines protect against, a situation which has allowed an attitude of complacency toward immunization requirements to build. Dr. Edward P. Rothstein, a Pennsylvania pediatrician who helps the American Academy of Pediatrics make immunization recommendations, recalled:
I remember how the fear of polio changed our lives --not going to the swimming pool in the summer, not going to the movies, not getting involved with crowds .... I remember pictures of wards full of iron lungs, hundreds in a room, with kids who couldn't breathe in them. It affected daily life more than AIDS does today." 243 Clearly, Americans are no longer accustomed to the terrors, both real and imagined of incurable epidemic diseases.
In addition to not witnessing the effects of the life-threatening diseases, the anti-vaccination sentiment is quickly growing in the United States due to the disputed link between immunizations and autism, which is in large part due to sensational media stories. 244 As such, increasing numbers of parents are refusing immunizations for their children and seeking legally-sanctioned exemptions instead? 45 State legislatures and health departments now face a difficult challenge in that they must design and implement legislation and policies that both respect individual rights and freedoms while at the same time safeguarding the public welfare. 246
Exemptions from mandatory vaccinations pose a serious threat to the public health. Studies show that unvaccinated children may be twenty-two times more likely to suffer from measles than their vaccinated peers. 247 By causing a decline in the overall immunization levels in the United States, "unvaccinated children increase the risk of disease exposure and transmission" in a community. 248 Since high immunization levels indirectly protect the community as a whole through "herd immunity," a decline in vaccinated children can lead to disease resurgence. 249
Not only do exemptions threaten public health, but they also cause some parents to opt out of the vaccinations merely as a convenience. According to Dr. Walter A. Orenstein, director of the National Immunization Program at the CDC, "[a]cross the country about 1 percent of all children are exempt from vaccinations .... " 250 A survey conducted by Orenstein's Agency suggests "that more than 90 percent of all American children have had most shots, except for the new chicken-pox vaccine." 251 A study in the American Journal of Public Health found that,
[H]ow many children receive the exemptions depends partly on how much red tape is involved . . . . In states where parents must go to a state office for exemption forms, get their signatures notarized or produce letters from a religious authority, exemption rates tend to be lower. 252 Moreover, in all but a handful of jurisdictions, requests for exemptions are neither seriously documented nor verified. 253 Often, the law requires a parent to do no more than simply check a box indicating that he or she does not want to have his or her child receive a vaccination. 254 This technique is employed in states such as Washington, California, and Colorado. 255 As such, places like Vashon Island, Washington, have allowed eighteen percent of the primary school students' parents to legally opt out of vaccination against childhood diseases. 256 The U.S. Supreme Court has never ruled on the constitutionality of religiously justified vaccination exemptions. 257 However, similar case law indicates that mandatory immunization without religious exemptions does not violate a person's right to free exercise of religion. The Court in Employment Division v. Smith held that the Free Exercise Clause, assuming that it is not coupled with another constitutional right, cannot be used to challenge a law of general applicability unless it can be shown that the law was motivated by a desire to interfere with religion. 258 As such, if a law is religion-neutral and generally applicable, it does not interfere with one's right to free exercise ofreligion.zs9
An argument could be made that if a State mandates Gardasil, it implicates the hybrid-rights exception from the Smith case. A parent opposed to her child receiving the vaccine for religious reasons could argue that the state's mandate implicates the hybrid-rights exception because both the Free Exercise Clause and her right to direct the education ofher child are being violated. Under the hybrid-rights exception, the Court in Smith held that strict scrutiny should be applied in this situation. However, this exception should not apply since courts have not applied this exception uniformly. 260 Several courts have interpreted the "hybrid-rights" exception as mere dicta and not applied strict scrutiny analysis. 261 In Leebaert v. Harrington, the Court refused to apply strict scrutiny analysis when the plaintiff claimed that compelling his child to attend health classes violated both his Free Exercise rights and his constitutional right to direct the upbringing of his child. The Court refused to apply strict scrutiny analysis for the following reasons: 1) the Court in Smith did not decide the case upon the hybrid-rights theory, 2) [the First, Ninth, Tenth, and D.C. Circuits, which] claim the hybrid-rights theory warrants strict scrutiny have yet to apply strict scrutiny; and 3) adjudication of rights under the Free Exercise Clause should not change because other constitutional rights are involved. 262 As such, mandating the Gardasil vaccination for all females in school is a religion-neutral law and generally applicable.
Indeed, no religious motivations accompany the states' requirement that all children receive the Gardasil vaccination. The health and safety of the community as a whole is the sole motivation for requiring the vaccination. Therefore, although clusters of parents may be opposed to state mandated Gardasil vaccinations, due to religious beliefs regarding the administration of shots in general or because they believe it will promote premarital sexual activity, those beliefs should not be a factor in the states' decision to require those females not subject to non-medical exemptions to be vaccinated with Gardasil. Moreover, the states' mandated vaccination is generally applicable even though the shot is only available to females. Currently, the shot is only available for females, but the manufacturer is conducting experiments to determine whether or not the vaccine is safe for males. If the vaccination is proven effective for males, states should require that everyone, females and males, be vaccinated with Gardasil.
If states mandate the Gardasil vaccination but allow for non-medical exemptions, it poses a threat to public safety, which defeats the vaccination's purpose. Clusters of unvaccinated children are not only a potential danger to 260 themselves, but they are also a threat to the "herd immunity" that walls out epidemics.263 "[T]he rise in exemptions also imposes substantial financial burden on the health care system in dealing with the outbreaks that do occur." 264 Clearly, the state should strive to maintain a zero tolerance policy for societal risks resulting from exemptions. Indeed, the elimination of all exemptions to compulsory vaccinations, would be the most effective means of preventing many possible cases of cervical cancer and/or genital warts. Thus, in order to provide the greatest benefit for the greatest number of individuals, only medical exemptions should be allowed by the various states.
V. CONCLUSION
Relevant case law indicates that it is constitutional for states to mandate the Gardasil vaccine for all females entering the sixth grade. Even though booster shots may be required and annual Pap tests should still be conducted, the vaccination is a benefit to the society as a whole. The fact that HPV is not transmitted through casual contact is not reason enough to continue allowing thousands of women to die annually, as a result of cervical cancers resulting from HPV infection, when Gardasil has the potential to save their lives. Moreover, requiring the administration of the vaccine does not encourage females to engage in sexually promiscuous activity. No studies can substantiate that claim. Instead, females can take the opportunity to discuss the vaccine with their parents and doctor to realize the dangers of sexual promiscuity. Additionally, by requiring every eleven year-old girl to receive the vaccine, the mandate is not arbitrary. Indeed, states are looking out for their citizens' best interests by requiring the vaccination because Gardasil could potentially save 3 700 U.S. women annually from death caused by cervical cancer.
In the past, states have permitted parents to claim non-medical exemptions to mandated vaccinations. However, such exemptions should not be allowed for the Gardasil vaccination. Indeed, there is no constitutional basis for exemptions to vaccinations. Also, states should strive to maintain the most effective vaccination program possible. Evidence shows that by allowing check-box opt out provisions for religious or philosophical reasons, universal coverage is not achieved. Historically, states have not actively verified all of the philosophical and religious exemptions for prior vaccines, which in tum make the opt-out provisions merely a convenience exemption for parents. Since this opt out provision is a convenience for parents, evidence reflects that these provisions have been abused. Moreover, the right to practice religion freely does not include the liberty to expose the community or a child to disease. Therefore, based on the overriding interest in the community's health and safety, non-medical exemptions to the Gardasil vaccine should not be allowed.
